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MEDIATION IN SHAREHOLDER DIVORCE
DISPUTES IN CLOSELY HELD COMPANIES
IN SERBIA

Abstract: The author analyzes disputes regarding shares in closely held companies,
when couples are going through divorce. The Serbian legal framework does not pro-
vide regulations specifically for the addressed matter and the court practice is inad-
equate. This type of dispute is accompanied by risks to the existence of companies
and the families, if not resolved in a timely manner. Mediation is generally applica-
ble, whereby each particular case requires the assessment of mediation applicability
criteria, such as gender and other sources of imbalance between the spouses. Media-
tion shows advantages in terms of time, confidentiality, the possibility of simultane-
ous resolution of multiple disputes, high voluntary fulfilment rate, and the possible
improvement of relations between the parties. The inclusion of mediation clauses in
shareholder agreements and in marital agreements is recommended.

Key words: Family-owned Companies, Divorce, Shareholder and Property Dis-
putes, Mediation.

1. INTRODUCTION

This paper analyses the applicability and possible benefits of media-
tion, as an alternative dispute resolution method, in shareholder divorce
disputes in closely held companies in Serbia. The closely held companies
analyzed in this article are family-owned companies,! established in the
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1 Family-owned companies are not defined under Serbian corporate law. However,
Serbian soft law offers a definition in the Corporate Governance Code by which the
family-owned business is “a company in which the majority of voting rights belong
to the family controlling the company, including the company founder intending to
transfer the company to his/her descendants and make the company operation sus-
tainable down through the generations of this family”, Corporate Governance Code
of the Republic of Serbia, Glossary. For a comparative analysis of the definition of
family-owned companies, see Jevremovi¢ Petrovi¢, T., 2023, Corporate Governance
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form of a limited liability company, in which either (1) both spouses own
a portion of shares, or (2) one of the shareholders has acquired shares in
the company during the marriage and the issue of the legal treatment of
the shares (as separate or joint property of the spouses) and their respec-
tive valuation is on the table. The shareholder divorce disputes considered
in this paper are disputes arising between spouses or ex-spouses, due to
their divorce, regarding (1) their shareholder rights in closely held com-
panies when both are shareholders and (2) property rights and compensa-
tion claims related to the shareholding of one spouse.

While the topic of corporate governance and succession of fami-
ly-owned companies has been addressed in Serbia in the Code of Corpo-
rate Governance and the scope thereof is analyzed in legal theory,? it seems
that there is a lack of legal analysis of above defined shareholder divorces in
closely held companies in legal theory and court practice in Serbia.® Bear-
ing in mind the high divorce rate in the European Union,* as well as in
Serbia, where the divorce rate is currently at 32% with an increasing trend,?
it seems only appropriate to include the probability of shareholder divorce
when analyzing and advising stakeholders in family-owned companies.

The impact of divorce on the financial performance of closely held
companies has been evidenced in empirical studies.® Family-owned compa-

in Serbian Family-Owned Companies: Idle Opportunities, Annals of the Faculty of
Law in Belgrade, Vol. 71, No. 4, pp. 733-734.

2 Corporate Governance Code of the Republic of Serbia, Part Two focuses specifically
on family-owned companies. For detailed recommendations on corporate gover-
nance of family-owned companies in Serbia see Jevremovi¢ Petrovi¢, T., 2023, pp.
725-754; Zvijer, M., Blokada u odlu¢ivanju u porodi¢nim kompanijama; Zasto je
teSko pokloniti udeo nasledniku, in: Vuki¢, B., (ed.), 2024, Porodi¢ne kompanije -
tematski zbornik, Novi Sad, ASEE, pp. 62, 69-71.

3 The Serbian court practice (which will be presented later in this paper) is entirely
based on the legal standpoint presented in 2001 by Judge Dragi$a Slijepcevi¢ in his
review of the Supreme Court of Serbia, Slijepéevi¢, D., 2001, Bra¢na tekovina kao
osnov zasnivanja prava i obaveza prema privrednom drustvu i preduzetniku, Bilten
sudske prakse Vrhovnog suda Srbije, Vol. 1, pp. 223-225. This standpoint has been
accepted without criticism or further developed reasoning by the courts since 2001
and has been challenged only by few articles in Serbian legal theory. This paper will
compare these views with comparative law solutions of civil-law countries such as
Germany, Austria, and Switzerland, and propose some changes to the Family Law of
the Republic of Serbia concept regarding shareholdings in divorce matters.

4 In 2022 the divorce rate varied from 19.7% (Romania) to 51.8% (Finland). Eurostat,
Divorce indicators, Eurostat (https://ec.europa.eu/eurostat/databrowser/view/demo_
ndivind/default/table?lang=en, 01. 09. 2024).

5  The increase of the divorce rate is at 3.7% in the year 2023 in comparison to 2022.
Statistical Office of the Republic of Serbia, Statisticki izvestaj, (https://www.stat.gov.
rs/sr-latn/vesti/statisticalrelease/?p=15207&a=18&s=1804?s=1804, 01. 09. 2024).

6 Galbraith, C., 2003, Divorce and the Financial Performance of Small Family Busi-
nesses: An Exploratory Study, Journal of Small Business Management, Vol. 41, No. 3,
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nies are set up to create a source of income, not only for both spouses but
also for other dependents. Consequently, when it comes to closely held
companies, the divorce and loss of trust between the shareholders may
lead to existential crises not only for the involved shareholders and the
company, but also for other family members. It should be noted that in-
solvency research has shown that the loss of trust between shareholders is
considered one of the essential circumstances that can lead to a company’s
existential crises.” Divorce is expected to entail a loss of trust between the
parties and this affects the course of all disputes between them. However,
the differences between disputes related to shareholdings in closely held
companies and those in other property matters are in the potential con-
sequences of such disputes, which threaten closely held companies and
thereby potentially the existence of entire families. This paper analyzes the
Serbian legal framework related to the addressed matter of shareholder di-
vorce disputes in closely held companies, the current court practice and its
adequacy in such disputes. Recommendations for concept changes in the
legal framework and the court interpretation of the current legal frame-
work on the subject matter will be given, as is an evaluation of mediation,
as an alternative dispute resolution under Serbian law related thereto.

2. SPOUSES AS SHAREHOLDERS IN CLOSELY HELD
COMPANIES

In companies jointly founded by spouses, where the spouses each pay
or enter their contributions into the limited liability company, the spouses
acquire shares in a certain percentage of a such company on the day of their
registration as shareholders with the Serbian Business Registers Agency
(BRA).2 The contributions that are paid, i.e., entered into the company, rep-
resent the company’s property, while the shares in the company represent
the property of the shareholders - in this case, the spouses.” In such cases,

pp. 296-309; Haag, K., 2016, Divorce in the family business: unfolding the legal prob-
lems by learning from practice, Journal of Family Business Management, Vol. 6, No.
1, pp. 93-94.

7 Fouladfar, D., Jiichsner, A., 2022, Mediation in existentiellen Unternehmenskrisen,
Zeitschrift fiir Konfliktmanagement, No. 2, p. 94; Lutringer, R., 2009, Business Divorce
Mediation, New York Dispute Resolution Lawyer, Vol. 2, p. 64.

8  Art. 143 Law on Companies of the Republic of Serbia, Official Gazette of the RS,
Nos. 36/2011, 99/2011, 83/2014, 5/2015, 44/2018, 95/2018, 91/2019, and 109/2021;
Stefanovi¢, Z., 2022, Komentar Zakona o privrednim drustvima, Belgrade, Sluzbeni
glasnik, pp. 321-323.

9 Vasiljevi¢, M., Jevremovi¢ Petrovi¢, T., Lepeti¢, J., 2020. Kompanijsko pravo: Pravo
privrednih drustava, Belgrade, Sluzbeni glasnik, p. 65.

502 |



Ljubica Tomi¢, Mediation in Shareholder Divorce Disputes in Closely Held Companies in Serbia

the shares of the spouses naturally are always determined as a registered
percentage in the share capital of their closely held company. However,
the question that commonly arises at the time of divorce is whether the
spouses can continue to function as shareholders of their limited liability
company while facing a divorce and a loss of trust. Obviously, there are no
legal obstacles to former spouses, nor for spouses in divorce procedures,
to be shareholders of the same company. However, would they de facto be
able, in such capacity, to cooperate in the general meeting as a body of the
company and make constructive decisions that are essential for the com-
pany and fall within the competence of the company’s general meeting?!?
This issue is especially complex if neither of the spouses has the quali-
fied majority required to make certain vital decisions in the company,!!
and if the shareholding structure is such that their consent is required.
A situation in which each spouse has a 50% share seems especially chal-
lenging, because disagreements between the spouses on any issue within
the competences of the general meeting puts at risk their business or even
the existence of the closely held company - thereby both (ex-)spouses,
as well as their dependents. Although under Serbian law mechanisms for
overcoming a deadlock in the decision-making can be agreed in the ar-
ticles of association or in the shareholders’ agreement in limited liability
companies, in Serbian business practice such contractual clauses are not
common in closely held companies between spouses or even between oth-
er family members.!? Solutions for a shareholder exit may be found in the

10  The general meeting of a limited liability company makes decisions on a large num-
ber of essential issues under its competence, such as capital increase and decrease,
appointment of the director, entering into legal transaction above a certain value, and
others defined in Art. 200 LC; Stefanovié, Z., 2022, pp. 478-481.

11  The general meeting decides by a two-third majority of the total number of votes of
all shareholders on: the increase or decrease of share capital, the status changes and
changes of legal form, on liquidation of the company or filing a motion to open
bankruptcy, the profit distribution and the manner in which losses are covered, the
acquisition of the company’s own shares and acquisition of the company’s reserved
own shares. Spouses may provide in the articles of association for other majorities
for such decisions, but not below simple majority of the total number of votes of
shareholders entitled to vote on a given issue, Art. 211(2-3) LC; Stefanovi¢, Z.,
2022, pp. 496-499.

12 Articles of association and shareholders agreements, which cover the matter at hand,
would assume rational behavior of the parties. Cognitive psychology as well as be-
havioral economics have shown that rationalism is not common in such situations
and factors such as limited capability of the parties to perceive complex information,
overoptimism related to consequences, wrong assessment of own preferences, and
transactional costs saving in the foundation phase have been found to be reason for
lack of complete shareholders agreements. Grill, A. K., Mediation in gesellschafts-
rechtlichen Streitigkeiten, in: Czernich, D., Riiffler, E, 2022, Schiedverfahren im Ge-
sellschaftsrecht, Wien, MANZ’sche Verlags— und Universitatsbuchhandlung, pp. 130.
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general rules of the legal institutes of shareholder withdrawal and share-
holder exclusion offered by Serbian corporate law,'? without special rules
for spouses as shareholders in this regard.!4

2.1. SHAREHOLDER WITHDRAWAL OR EXCLUSION
2.1.1. Shareholder Withdrawal

A spouse may withdraw from the company at any time without giving
any reason, based on a withdrawal statement submitted to the company.
However, this is only possible if the spouse leaving the company does not
demand any compensation for their share and if they have no outstanding
obligations to the company in terms of payments or contributions to the
company.

Should the spouse demand compensation for the respective share,
Serbian law sets the requirement for a justified reason of withdrawal.l>

The law lists exempli causa the reasons that should be deemed justified,
but allows also for other events to be included in this legal standard.!® The
question therefore arises — should divorce between shareholders be consid-
ered a justified reason for an (ex-)spouse to withdraw from the company, in
the sense of the Law on Companies (LC). This legal issue, which is of key
importance, has so far not been addressed in court practice.

Whether or not a divorce is considered a justified reason for with-
drawing from a limited liability and closely held company with compen-
sation, is in each particular case decided by the general meeting!” - spe-
cifically, the body of which the other (ex-)spouse is a member and takes
part in its decision-making related to the conditions of withdrawal and
compensation for the shares of the withdrawing (ex-)spouse. In case such
a decision is not made by the general meeting within the 60-day period,
as prescribed by law,!8 the spouse seeking to withdraw from the company
with compensation is may file a lawsuit. The lawsuit can be filed with the
competent commercial court within six months from the day of learning

13 The shareholder withdrawal mechanism is provided for in Arts. 187-193 LC and
shareholder exclusion in Arts. 195-197 LC.

14  General limitations based on the related persons rules are to be considered in each
particular case, but they do not constitute special rules for the withdrawal nor exclu-
sion of shareholders in closely held companies, Art. 62 LC; Stefanovi¢, Z., 2022, pp.
176-178.

15 Art. 188 LC.

16  Art. 188(2) LC; Stefanovié, Z., 2022, pp. 445-448.

17 Art. 189 LG; Stefanovié, Z., 2022, pp. 448-450.

18  Art. 192 LG; Stefanovié, Z., 2022, pp. 454-457.
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of the reason for withdrawal, and no later than within three years from the
occurrence of the reason for withdrawal.

In the case at hand that would mean six months from learning the
reason for the divorce. The withdrawing spouse must file an action for
withdrawal from a closely held company no later than six months from
the date of filing a lawsuit for divorce, having previously carried out the
abovementioned 60-day procedure before the general meeting. It would
seem that in real-life circumstances of a divorce the prescribed six months
period for filing the lawsuit with a commercial court is too short when
important questions may arise, such as the exercise of parental rights,
children maintenance, and property issues that cannot be resolved si-
multaneously within the same court as corporate matters. The six-month
timeframe is not adequate under such circumstances for the (ex-)spouses
to decide on such an important matter as withdrawal dispute in a closely
held company.

In addition to the abovementioned obstacle of short preclusion peri-
ods, a shareholder will also face legal uncertainty in withdrawal matters
before the Serbian courts. Based on publicly available court practice, Ser-
bian commercial courts have not yet assessed whether and under what
circumstances a divorce can be considered a justified reason for with-
drawal of (ex-)spouses from closely held companies under Article 188 LC.

2.1.2. Shareholder Exclusion

When contributions have been paid, i.e., entered in full into the com-
pany, only the company can request the exclusion of a shareholder by fil-
ing a lawsuit with the competent commercial court, and only for reasons
specified in the articles of association or other justified reasons, some of
which are listed exempli causa in the Law on Companies.'

Here again we face the same uncertainties in court proceedings as in
the case of withdrawal of an (ex-)spouse as a shareholder. It is debatable
(as no publicly available court practice exists) whether the circumstance of
a divorce would be assessed as a justified reason for exclusion within the
meaning of Article 196 of the LC, or whether a de facto dysfunctionality
would need to occur in the company for the commercial court to accept
the claim for the exclusion of a shareholder who is an ex-spouse.

19 A reason for exclusion of a shareholder exists especially if the shareholder: deliber-
ately or through gross negligence inflicts damage to the company; fails to execute
special duties toward the company prescribed by the LC or the articles of association;
obstructs or significantly hinders the company’s business through their actions or
failure to act, in contravention with to the memorandum of association, law, or good
business practices. Art. 196(1) LC; Stefanovié, Z., 2022, pp. 462-463.
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Depending on the value of the shares, litigation related to the with-
drawal of a shareholder — withdrawal or exclusion of an (ex-)spouse as a
shareholder — will look at a three-tier decision-making process,?? entail-
ing the possibility of several years of court proceedings, an exceptional
complexity in dispute resolution, and high legal uncertainty regarding the
outcome of the dispute, as shown in the analysis above.

3. SHARES ACQUIRED DURING MARRIAGE

The legal issue of whether shares acquired by one of the spouses during
marriage represents joint property has received insufficient consideration
in Serbian legal theory. Legal scholars in the field of corporate law seem to
have left this issue to the family law experts, while family law scholars turn
over the issue to the corporate law experts. The Family Law (FL)?! contains
no special rules on the marital property matters related to shares one spouse
may acquire during marriage.?> The LC, on the other hand, provides a gen-
eral rule on the method of acquiring shares?® and special rules for the trans-
fer of shares in the event of death,?* but no special rules for the ownership
on shares acquired by spouses during marriage.?®

20  Art. 485 Civil Procedure Law of the Republic of Serbia (CPL), Official Gazette of the
RS, Nos. 72/2011, 49/2013 — Decision of Constitutional Court, 74/2013 — Decision
of Constitutional Court, 55/2014, 87/2018, 18/2020, and 10/2023 provides that the
value of contested property in review must exceed EUR 100,000, unless matters fall
under special revision under Art. 404 CPL.

21 Family Law of the Republic of Serbia, Official Gazette of the RS, Nos. 18/05, 72/11,
and 6/15.

22 The FL contains a general rule on joint property of spouses and provides that the
property acquired by the spouses by means of their work during marriage constitutes
their joint property, unless otherwise provided in the marital contract (Art. 171 FL).
Other than that, the Family Law stipulates special rules regarding the property ac-
quired through gambling during marriage and intellectual property rights. But the FL
does not lay down special rules regarding shares in companies. For criticism of such
solutions in the FL and a proposal to introduce an explicit legal rule that such shares
should be considered joint property under certain conditions (similar to the property
acquired through gambling), see Stjepanovi¢, B., 2019, Udeo u privrednom drustvu
kao zajedni¢ka imovina supruznika, Pravo i privreda, Vol. 57, No. 4-6, pp. 362.

23 A shareholder acquires a share in the company proportionately to the value of their
contribution to the company’s share capital, unless otherwise provided by the memo-
randum of association at the time of incorporation or by a unanimous decision of the
general meeting, Art. 151 LC; Stefanovi¢, Z., 2022, pp. 341-342.

24 Art. 172-174 LG; Stefanovié, Z., 2022, pp. 411-418.

25  For relevant practical issues, see Zvijer, M., Ko je stvarni vlasnik porodi¢ne kompani-
je, in: Vuki¢, B., (ed.), 2024, Porodicne kompanije — tematski zbornik, Novi Sad, ASEE,
pp. 66-67.
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This issue has been addressed in the Serbian court practice. The
case law assessed the situation where one spouse owns a share in a lim-
ited liability company, and the share was acquired through work during
marriage, while the other spouse is not registered as a shareholder. At the
time of divorce, the issue of legal treatment of the shares acquired by one
spouse during marriage is presented to the Serbian courts. The highest
courts in Serbia hold that a spouse can raise a compensation claim against
the share-owing spouse in a closely held company only under the law of
obligations and has no rights to the shares. The amount of such claim is
determined as a proportional part of the value of the founding contribu-
tion in the closely held company. Such position can be followed in the
decisions of the appellate courts and the Supreme Court of Serbia until
today,?® and it is based on the paper issued in the Review of the Supreme
Court in 2001 by Judge Dragisa Slijepcevi¢.”

It is our opinion that the mentioned influential paper holds the
right position that the shares in the company (profit and liquidation re-
mainder) create a compensation claim for the non-owning spouse based
on obligation law, rather than introducing the idea of rights to shares
by creating joint ownership of the shares in the closely held compa-
ny.?8 This prevailing position, as taken in Serbian case law, does protect
the interests of the company and the family business, because it does
not impose the non-owning spouse as a new shareholder who is in di-
vorce procedure and loaded with shareholder dispute potential. How-
ever, when it comes to the valuation of the compensation claim of the
non-owing spouse regarding the closely held company, we find that the
case law holds an inadequate position. The founding contribution in the
company and the value of the shares in the company do not have the
same value and can differ significantly.

If we accept the prevailing position in Serbian case law that the share-
holding in a company acquired based on a contribution originating from
the joint property of the spouses does not represent the joint property of the
spouses, it seems wrong to base the value of the claim on the value of the

26 Judgement of the Appellate Court in Kragujevac, No. Gz 2531/12; Judgement of the
Appellate Court in Novi Sad, No. GZ 3921/13; Judgement of the Appellate Court in
Kragujevac, No. GZ 242/16; Judgement of the Supreme Court of Cassation, No. Rev.
200/2014; Judgement of the Serbian Supreme Court of Cassation, Rev 2549/17; and
Judgement of the Supreme Court of Cassation, No. Rev. 1549/21.

27  Slijepcevi¢, D., 2001, p. 251.

28 Some scholars have taken the position that such shares should nevertheless be le-
gally qualified as the joint property of the spouses. Stjepanovi¢, B., 2019, p. 362;
Milosavljevi¢, N., 2019, Udeli i akcije u bratnom imovinskom rezimu i reZimu
bra¢nog ugovora, Pravo i privreda, No. 10-12, p. 123.
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contributions and not on the value of the shares. It would seem that this er-
roneous interpretation of the LC is a consequence of the lawsuits in divorce
cases being decided by ordinary courts, rather than specialized commercial
courts, which are properly prepared to interpret the LC. It is our view that
the amount of the compensation claim, in terms of law of obligations, would
have to be decided by the court based on the market value of the shares in
the company, rather than the value of the founding contribution in the com-
pany. This was clearly provided by the LC as the fundamental criterion in
other legal institutes, such as withdrawal of shareholders.2?

This approach supports the effort to protect the company and pre-
serve the interests of the ongoing family business, rather than the interest
of the non-owing spouse in their attempt to become a shareholder. Never-
theless, the comparative analysis shows that the valuation of the compen-
sation for the non-owing spouse is based on the value of the shares,?? as
opposed to based on the value of the contribution into the share capital,
as inadequately imposed by the Serbian courts. Differences in compara-
tive law occur regarding the method of valuation of the shares, but there
seems not to be any dilemma in the understanding that the value of the
shares is the subject of the division between the spouses and not the con-
tributions made.3!

Austrian law follows this direction and goes even a step further by
prescribing that shares in closely held companies are exempt from the
marital property division,3? thus protecting the interests of an operating

29  Acquisition of shares based on financial instruments, Art. 159 7 LC; Withdrawal of
shareholders, Art. 192(3) LC.

30 Haag, K, 2016, pp. 82-84.

31 German case law has established the capitalized income value of the company as the
prevailing method (Judgement of the German Supreme Court, BGH XII YR 108/16,
dated 08 Nov 2017), while Swiss case law has established the net asset value of the
company as relevant market value. Law.ch, Unternehmensbewertung, (https://law.ch/
lawinfo/ehescheidung-ehetrennung/exkurs-unternehmer-scheidung/unternehmens-
bewertung/#google_vignette, 01. 09. 2024).

32 Shares are not subject to division between the spouses, unless they are invest-
ments. Art. 82(1)(4) Austrian Marriage Act. Deixler-Hiibner, A., 2023 Familien-
recht Ehe- und Parternschaftsrecht, Ausnahmen vom Aufteilungsvermogen, Lexis
360, (https://360.lexisnexis.at/d/lexisbriefings/ausnahmen_vom_aufteilungsvermog
en/h_80001_8244931072135720106_ca408c1838, 28. 10. 2024). This is consistently
confirmed in Austrian case law, in Decision of the Austrian Supreme Court, OGH
10b113/23h, dated 23 October 2023, also previously in the Decision of the Austrian
Supreme Court, OGH 30b528/88, dated 06 October 1988; Decision of the Austrian
Supreme Court, OGH 30b553/90, dated 28 November 1990; Decision of the Aus-
trian Supreme Court, OGH 20b533/91, dated 15 May 1991; Decision of the Austrian
Supreme Court, OGH 60b506/95, dated 20 April 1995; Decision of the Austrian Su-
preme Court, OGH 10b241/22f, dated 27 January 2023. Further to this, if shares are
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company. On the other hand, the Austrian Supreme Court stated that
once the company is liquidated, the liquidation remainder is considered
martial property and is therefore subject to division. Following this no-
tion, the income from the sale of the company, if not reinvested, is also
counted as savings and is subject to division between spouses.?® Ger-
man law, on the other hand, is based on the statutory property regime of
the community of accrued gains, and shares in closely held companies
are included in the accrued gains formula of the share-owning spouse,
whereby compensation claim is available in the event of divorce (Aus-
gleichsanspruch).3* Swiss law, on the other hand, applies the statutory
property regime of joint ownership of acquired property, where each
spouse has the right to claim half of the positive net surplus of the other
spouse,® where the shares in closely held companies are included in the
net surplus calculation.3¢

In the context of the subject of this paper, we will take the existing
insufficient Serbian legal framework and the inadequate court practice in
Serbia as circumstances of fact, which ought to be seen as a reason for ex-
amining the possibility of an alternative way of resolving these disputes. In
the conclusion of this paper some recommendations will be given regard-
ing a possible new concept of the FL in the addressed matters.

4. LITIGATION RiISKS

The prevailing case law shows that court decisions regarding shares
acquired through work during marriage does not adequately take into
account the interest of the spouse who is not registered with the Serbian
BRA nor the need to preserve the interest of the family-owned company.

Furthermore, it can be seen from the examined the case law that de-
ciding the respective legal issues often requires a three-tier decision-mak-
ing process, which affects the length of the dispute. By looking at the court

intended to be transferred by marital agreement, it is necessary to enter such trans-
fers into the relevant public registry, for the sake of protecting creditors’ interests.
Kerschner, E, Wagner, E., 2015, Familienrecht, Wien, LexisNexis, pp. 61-62.

33 Decision of the Austrian Supreme Court, OGH 10b49/20t, dated 15 Dec 2020.

34 Arts. 1363-1390 of the German Civil Code; Griineberg, C., 2023, Biirgerliches Gesetz-
buch, Munich, C.H. Beck Verlag, pp. 1888-1921; Judgement of the German Supreme
Court, BGH XII YR 108/16, dated 08 Nov 2017.

35 Frankhauser, R., 2016, Die Errungenschaftsbeteiligung und- gemeinschaft am Bei-
spiel der Schweiz, Zeitschrift des Deutschen Juristinnenverbundes, p. 60; Art. 196 ff
Swiss Civil Code.

36  The value of shares is based on the net asset value of the company.
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practice, we can see that these kinds of court disputes take an extremely
long time, with litigations of the examined court cases on the above legal
issues taking up to eight years.?”

Legal uncertainty exists even if both spouses are registered with the
Serbian BRA as shareholders. Neither scholarly theory nor court practice
have addressed the issue whether divorce can be considered a justified
reason for the withdrawal or the exclusion of a spouse from the compa-
ny.3® Without this clarification, the only certainty is that an ex-spouse may
withdraw from the company without compensation or be expelled from
the company after it becomes dysfunctional, i.e., after the company, and
consequently its shareholders and all the dependents of the spouses, have
already potentially been exposed to existential threat.

Finally, let us note that the preclusion period of six months for initi-
ating court proceedings for withdrawal from a limited liability company,
as provided for in the LC, is too short in the real life situation of divorce
and as such is inadequate, because it forces the spouse to file a lawsuit re-
garding the company share in an already fairly complex legal, social, and
emotional situation such as divorce, when a number of other vital issues
that the spouse needs to take into account are being considered before a
court of general jurisdiction.

Such a delicate and emotionally conflicting situation, where interper-
sonal matters unrelated to business may interfere in the dispute, raises the
question of whether the above shareholder divorce disputes should be re-
solved using a different method,? one that would offer a faster and more
adequate solution than that available through lengthy and legally uncer-
tain court proceedings,*? while preserve the family-owned business.

For those reasons, we will examine the possibility of the application
of mediation to this type of dispute between spouses and analyze the pos-
sible advantages of mediation as compared to court proceedings.

37  Thus, for example, a dispute initiated in 2013 (P 9623/13) was resolved by the judg-
ment of the Supreme Court of Cassation, No. Rev. 1549/21 of 22 April 2021.

38 Novakovi¢, S., 2011, Komentar zakona o privrednim drustvima, Belgrade, Poslovni
biro, p. 151; Sogorov, S., 2012, Razlozi isklju¢enja ¢lana iz drustva s ograni¢enom
odgovorno$éu odlukom suda, Zbornik radova Pravnog fakulteta u Novom Sadu, Vol.
46, No. 1, pp. 70-73.

39 Turitz, G., 2017, Arbitrating the Business Divorce of the Closely Held Company, Col-
lege of Commercial Arbitrators CCA, (https://www.ccarbitrators.org/wp-content/up-
loads/2021/05/Business-Divorces.pdf, 28. 10. 2024), pp. 1.

40  Braut Filipovi¢, M., Culinovié¢-Here, E., Simac, S., 2024, Rjesavanje sporova u obiteljs-
kim trgovackim dru$tvima medijacijom, Zbornik Pravnog fakulteta SveuciliSta u Ri-
jeci, Vol. 45, No. 1, pp. 164.
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5. MEDIATION IN SHAREHOLDER DISPUTES
IN CLOSELY HELD COMPANIES

5.1. APPLICABILITY OF MEDIATION

When assessing the applicability of mediation to shareholder divorce
disputes in closely held companies, we will analyze both the general cri-
teria,*! ratione materiae and ratione jurisdictionis, as well as the special
criteria that may arise in specific cases.

The Law on Mediation in Dispute Resolution (LMDR)*?* provides
that mediation may be applied in disputes wherein the parties are free to
dispose of their claims.*> Under Serbian law spouses are freely to dispose
of claims regarding shares in closely held companies and property rights
related to such shareholdings. Therefore, this first general legal require-
ment for disputes to qualify for mediation, relating to the very nature of
the dispute (ratione materiae), is fulfilled. An additional, legally objective
criterion for disputes to be referred to mediation is that a dispute may
be submitted to mediation only if no other law stipulates exclusive juris-
diction of a court to resolve the contested relationship at hand (ratione
jurisdictionis).** Exclusive court jurisdiction is not provided for spouses or
ex-spouses in resolving shareholder and property matters in closely held
companies. Hence, the ratione jurisdictionis additional general criterion
for the applicability of mediation is also met.

We conclude that disputes between spouses and ex-spouses regarding
shareholder and property issues related to closely held companies qualify
for mediation, according to the general criteria established by the positive
law of the Republic of Serbia.

It should also be noted that in each particular case the ability to refer
disputes to mediation depends on additional special criteria, which are re-
lated to the specific circumstances of the relationship between the persons
involved in the given dispute. When examining such special criteria in
shareholder divorce matters between spouses or ex-spouses, it seems that
attention must be paid to the issue whether both parties are willing to me-
diate and whether the power imbalance between spouses in the disputed

41  On general criteria and special criteria for applicability of mediation, see: Petrusi¢,
N., Arsi¢, J., 2021, Medijacija: teorija, pravo i praksa, Belgrade, Pravni fakultet Uni-
verziteta Union - Sluzbeni glasnik, pp. 57-61.

42 Law on Mediation in Dispute Resolution of the Republic of Serbia, Official Gazette of
the RS, No. 55/14.

43 Art. 3(1) LMDR.

44 Art. 3(1) LMDR.
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relationship can be controlled.*> Thus, although disputes may be referred
to mediation in principle and according to objective criteria, the fulfil-
ment of special criteria must also be examined in each individual case in
order to assess the applicability of mediation in the particular shareholder
divorce case.*6

5.2. ADVANTAGES OF MEDIATION

Bearing in mind that property matters between spouses and ex-spous-
es regarding shareholdings in closely held companies generally can be
subject to mediation, our further examination will consider the possible
advantages that mediation has in such disputes compared to court pro-
ceedings in Serbia. We will focus on the mediation procedure conducted
in accordance with the provisions of the LMDR,*” by a mediator who as-
sists the parties in resolving their dispute amicably, through negotiations,
rather than on the mediation procedure as stipulated in the FL,*8 which
provides a procedure for an attempt at reconciliation and a procedure for
an attempt at consensual termination of dispute (settlement), carried out
by the court.

5.2.1. Time Factor

The time in which the shareholder dispute will be resolved is one
of the key factors for the ongoing operation of a company. If the general
meeting, as a body of a closely held company, is unable to make decisions,
the success as well as the existence of the closely held company can be
threatened. This further may affect the financial stability of other family
members who are existentially related to the company as well as their de-
pendents. Consequently, shareholder disputes in closely held companies
need efficient dispute resolution methods, since such disputes carry a high
risk of endangering the financial stability and existence of families.*

The mediation procedure may allow for faster resolution of the disput-
ed matters, as it is a legally regulated procedure carried out by a neutral and

45 In this context, special attention should be paid to the issue of gender and the power
imbalance that may arise in the mediation process. See Arsi¢, J., Petrusi¢, N., Gender
Perspectives in Mediation, in: Figlia, G. C., Kovacevi¢, L., Kristoffersson, E., (eds.),
2023, Gender Perspectives in Private Law, Cham, Springer, pp. 228-230; Petrusi¢, N.,
Arsié, J., 2021, pp. 156-167.

46  Petrusi¢, N., Arsig, ], 2021, pp. 59-60.

47  Art. 33 LMDR.

48  Arts. 229-246 FL.

49  Fouladfar, D., Jiichsner, A., 2022, pp. 95.
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qualified third party (mediator), conducted with the aim of the spouses
amicably resolving a shareholder dispute, where the mediator mediates the
negotiations without resolving the dispute for the spouses — the consen-
sus of the parties is the essence in mediation.”® The LMDR incorporates
the principle of urgency of the mediation procedure,’! indicating that the
mediator must conduct the mediation procedure in the shortest time pos-
sible. Compared to the recorded duration of analyzed court procedures in
commercial disputes in all three court instances in Serbia (currently at 730
days),52 mediation is timewise a more efficient dispute resolution mecha-
nism for shareholders in closely held companies.

Finally, when considering time aspects, it should be pointed out that
the preclusion periods and statute of limitation do not run while the me-
diation procedure is ongoing, for a period not longer than 60 days from
the day the mediation is initiated.> In the ordinary course of affairs, 60
days may be considered a reasonable timeframe within which the par-
ties can be expected to amicably resolve the disputed issues related to the
shares in the company and conclude a mediation agreement. The media-
tion procedure is deemed to be formally initiated on the day of entering
into the agreement to undertake mediation.>*

5.2.2. Multiple Disputes in Alternative Resolution

In the course of divorce proceedings multiple property issues can
arise between the partners, where the shareholding in a closely held com-

50 Grill, A. K., 2022, pp. 126.

51 Art. 15 LMDR; Petrusi¢, N., Arsié, J., 2021, pp. 93-94.

52 In 2023, the average duration of commercial disputes before commercial courts, ap-
pellate commercial courts, and the Supreme Court of Serbia, was 730 days. European
Commission for the Efficiency of Justice, Council of Europe European Commission
for the efficiency of justice, (https://www.coe.int/en/web/cepej, 01. 09. 2024); Su-
preme Court of the Republic of Serbia, Godisnji izvestaj o radu sudova u RS za 2023.
godinu, (https://www.vrh.sud.rs/sites/default/files/attachments/SRPSKI1%20-%20
Godis%CC%8Cnji%20izves% CC%8Ctaj%200%20radu%20sudova%20u%20RS%20
2a%202023.%20godinu.pdf, 01. 09. 2024).

53  Art. 25 LMDR.

54  Petrusi¢, N., Arsic, J., 2021, pp. 103. With regard to stay of pending procedures, Art.
18(2) LMDR provides an additional rule: if, in the course of court or other proceed-
ings, the parties agree to undertake the dispute resolution through mediation with
stay of the court proceeding, the mediation procedure is initiated by submitting the
agreement to undertake the mediation to the court or other authority before which
the proceedings are conducted. This particular legal solution has drawn scholarly
criticism. For more see: Petrusi¢, N., Arsi¢, J., Novi zakon o medijaciji - putevi i
stranputice jednog zakonodavnog procesa, in: Sarki¢, N., (ed.), 2013, Novine u zakon-
skim reSenjima: zbornik radova, Belgrade, Glosarium, pp. 196-221.
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pany may be only one of them. Mediation offers the possibility to resolve
multiple disputed issues between the spouses concurrently during one
mediation proceeding and in one mediation agreement, provided that
the property dispute in questions meets the general and special condi-
tions for mediation. Spouses can therefore seek to balance their interests
on multiple disputed marital property matters through mediation, and
within that also the issue of shares in a closely held company. It can be
expected that resolving multiple complex property matters simultaneous-
ly, as a whole, will increase the probability of the parties perceiving the
mediation agreement as fair overall, thereby enhancing the chance of its
voluntary fulfilment.>

5.2.3. Enforcement or Improving Relationships?

Court decisions are enforced in a compulsory manner when there is
no voluntary fulfilment by the parties. On the other hand, when agree-
ments are reached in the mediation procedure, their voluntary fulfilment
can be expected if the overall interests of both parties are considered in
the agreement. Any additional time, costs and uncertainty regarding the
enforcement procedure can be largely avoided, as voluntarily fulfilment
rates of mediation agreements prove to be high. The Prospektive Kieler
Longitudinalstudie (PROKLOS) long-lasting study - conducted in Germa-
ny on parties to mediation, lawyers and mediators — has assessed select-
ed topics within the period of one year after conclusion of the mediation
agreement. The analysis has shown that the performance of long-term
mediation agreements in 75.8% of cases was good, in 19.1% it was at a
low level, and only 5.1% of the agreements were not performed at all. The
results indicated that the performance and fulfilment of mediation agree-
ments was dependent of the quality of the meditation process itself, where
the neutrality of the mediator, but also the relationship to the lawyer of the
opposite party, appeared as a relevant factor.”®

Mediation as a dispute resolution method essentially has the poten-
tial to preserve and even improve the relationships between (ex-)spouses.
According to the PROKLOS study, in 30% of the cases the wish to en-
hance the relationship with the other party was fulfilled within one year

55  Kaiser, P, Eisenkopf G., 2023, Dauerhaftigkeit von Mediationsvereinbarungen, Zeit-
schrift fiir Konfliktmanagement, No. 1, p. 8.

56  Other factors impacting the fulfilment of the mediation agreement were found to
include the quality of the previous relationship of the parties in dispute, the quality of
the results of the mediation, the enhancement of the relationship between the parties,
and the long-term quality of the achieved agreement. Kaiser, P, Eisenkopf G., 2023,

p-7.
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of the mediation agreement being reached by the parties.’” If the parties
to mediation, assisted by a mediator, find a solution to complex issues in
dispute, such as shareholder and marital property matters in closely held
companies, and if such a solution is perceived as fair and acceptable to
both parties, there will be a voluntary fulfilment and a high degree of
probability that the parties will have a sense of joint success and improved
relationship.>8

Analysis shows that the enforcement phase offers another significant
advantage of mediation over court procedures in voluntary fulfillment
and even indicates the possibility of creating sustainable relationships be-
tween the parties.

Furthermore, it should be noted that a mediation agreement, provid-
ed there is consent regarding its enforceability, with certified signatures of
the mediator and all parties involved,* is considered an enforceable title,
i.e., a legal basis for initiating enforcement proceedings under Serbian law.

5.2.4. Confidentiality

A lawsuit between shareholders can have an extremely negative im-
pact on the business reputation of the company. The company’s business
partners, such as customers, suppliers, and financial institutions, may
withdraw from further cooperation or hesitate to enter into cooperation
with the company, thereby creating difficulties for further business oper-
ations and financing.®® Confidentiality in the resolution of shareholder
disputes is therefore of great importance to all companies. In shareholder
divorce disputes between (ex-)spouses in closely held companies, where
such disputes are expected to be burdened by emotions and family exist-
ence issues, this seems to have even more significance for the company,
but also the shareholders and for the entire family.

The confidentiality principle governs the mediation procedure and is
binding on the mediator, all parties, their representatives and other per-
sons in the mediation procedure.’! They have the duty to keep confi-

57  Here the PROKLOS study again showed the importance of the relationship of the
party and the lawyer of the opposite party. Lawyers are used to looking after the in-
terests of their clients; it seems that mediation creates new tasks for lawyers in media-
tion. Kaiser, P, Eisenkopf G., 2023, p. 8.

58  According to the PROKLOS study, 40% of the parties declared they were better at
dealing with conflicts then before the mediation process and achieved agreement.
Kaiser, P, Eisenkopf G., 2023, p. 8.

59  Art. 27 LMDR; Petrusi¢, N., Arsi¢, J., 2021, p. 124-126.

60 Grill, A. K., 2022, p. 133; Fouladfar, D., Juchsner, A., 2022, p. 96.

61 Art. 13 LMDR; Petrusdi¢, N., Arsig, J., 2021, pp. 90-92.
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dential all information, proposals and statements related to the mediation
process. Furthermore, the LMDR also introduces a ban on using evidence
presented in the mediation procedure in any other court or arbitration
proceedings,? thus providing a solid basis for reaching an amicable solu-
tion based on an exchange of views and information that cannot be used
by the opposing party in any other proceedings.

On the other hand, court proceedings resolving shareholder disputes
in commercial courts are not confidential. This analysis shows that the
confidentiality principle in mediation is an advantage of mediation over
court proceedings in shareholder divorce disputes.

The results of the analysis shown in this paper lead to the conclu-
sion that mediation can be recommended as an adequate way of resolving
property disputes between spouses or (ex-)spouses related to their share-
holdings and compensation claims related to closely held companies.®3

6. CONCLUSION

The legal framework of the LC and the FL, as well as the current
court practice in Serbia, are inadequate when it comes to shareholder di-
vorce disputes. In cases where both spouses are registered shareholders,
the legal source is the LC. The LC offers withdrawal and exclusion mech-
anisms for the exit option for one of the shareholders in divorce. These
mechanisms do not seem sufficient to protect the interest of the company,
since courts have to decide in each particular case whether divorce pro-
vides grounds for withdrawal or exclusion of a spouse from shareholding
in lengthy procedures, which can threaten the ongoing business of the
company due to the ongoing shareholder dispute. It appears that chang-
es to the LC, by introducing divorce as explicit grounds for withdrawal
or exclusion without court procedures, would resolve the problem,64 as
they would open the gates for the abuse of corporate mechanisms in di-
vorce disputes. However, the Serbian court practice should develop de-
tailed reasoning and present a standpoint related to the matter at hand,

62  Art. 16 LMDR; Petrusi¢, N., Arsié, J., 2021, pp. 90-91.

63 The German Constitutional Court considers the resolution of complex legal mat-
ters by the parties in consensus to also be generally beneficial for the constitutional
state, compared to court decisions resolving the matter BVerfG 14. 02. 2007, I BvR
1351/01, Decision of the German Constitutional Court, BVerfG I BvR 1351/01, dated
14 Feb 2007, (https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidun-
gen/DE/2007/02/rk20070214_1bvr135101.html, 01. 09. 2024).

64 Koh, A. K., 2022, Shareholder withdrawal in close corporations: An Anglo-German
comparative analysis, Journal of Corporate Law Studies, Vol. 22, No. 1, pp. 220-223.
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so that the application of the LC institutes of withdrawal and exclusion
of shareholders in closely held companies in divorce cases is foreseeable
to the parties. In any case, due to the established duration of court pro-
ceedings in Serbia, the business operations and financing of closely held
companies might be endangered pending the resolution of a shareholder
dispute by commercial courts in Serbia.

On the other hand, if only one spouse holds shares in a closely held
company, in case of divorce the FL is the relevant legal source. The solu-
tions in the FL are incomplete, i.e., silent retarding the legal regime of the
shares acquired during marriage. The FL is still based on the concept of
marital property, which, in addition to joint living during marriage, re-
gards the workof the spouses as a crucial element for joint marital prop-
erty.%> This concept of joint marital property based on work is derived
from socialistic times and does not match contemporary marital property
division concepts, including the one related to the division of company
shares held by one spouse.66 Furthermore, Serbian case law is based on FL
interpretations that lead to compensation as per valuation of the contri-
butions into the company, whereas in our opinion the market value of the
shares should be subject of compensation in divorce. Changes to the FL
and the introduction of different marital property concepts and division
mechanisms are recommended. The German concept, based on commu-
nity of accrued gains and claim compensation, rather than joint property
concept and its division, could offer a path for further development of the
FL. Meanwhile, this paper offers arguments in support of the courts in
Serbia addressing the issue by assessing compensation claims according to
the market value of the shares under the present FL.

Meditation seems to be the adequate solution for both situations men-
tioned above, where one or both spouses are shareholders in the closely
held company. It should be noted that mediation is most commonly used
in divorce, in the case of family disputes,®’ and that alternative dispute
resolution is showing a growing trend in shareholder disputes.®® Media-
tion is also highly recommended in corporate governance disputes.®® One
of the advantages is the time factor, which is essential for enabling compa-

65 Art. 171(1) FL.

66  Slijepcevié, D., 2001, p. 233.

67 Arsié, J., Medijacija u porodi¢nim sporovima: Specifi¢nosti postupka medijacije i
uloge medijatora, in: Ponjavié, Z., (ed.), 2006, Novo porodicno zakonodavstvo, Zbornik
radova, Kragujevac, Pravni fakultet Univerziteta u Kragujevcu, Centar za porodi¢no
pravo, p. 74.

68 Grill, A. K., 2022, p. 135.

69 Jevremovi¢ Petrovi¢, T., 2023, p. 479.
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nies to maintain business operations and financial stability. In addition to
this, mediation can create an efficient way to resolve all disputes of prop-
erty-related matters of the parties in a single mediation agreement. Medi-
ation is based on the principle of confidentiality, which is of great impor-
tance for maintaining business operations and financing in a closely held
company during an ongoing dispute. The high rate of voluntary fulfill-
ment of obligations under the mediation agreement, and even the possible
enhancement of relations between the parties, promises that a closely held
company may continue successful business operation even after a divorce.

Regarding the style of mediation in the discussed cases,”? it seems ap-
propriate for the mediator to consider applying the evaluative mediation
model,”! where the mediator would meet with the spouses in separate
meetings, assisting them in evaluating their position and the legal posi-
tions held by the courts in this matter. Although voices against evaluative
mediation speak of the importance of an abstinent mediator, to enhance
the quality of the mediation process,’? in this particular matter it seems
that the evaluative model offers certain benefits. It may be valuable for
the parties to learn that in Serbia there are no adequate legal solutions for
spouses and their rights in closely held companies in the case of divorce,
regardless of whether they are both shareholders registered with the BRA,
or only one spouse has acquired shares during their marriage and is reg-
istered with the BRA. The mediator may explain to the parties about the
legal uncertainty outside the field of mediation, reflected in the fact that
the relevant case law is either nonexistent (in the case of the application
of the general legal institutes of exclusion and withdrawal from a compa-
ny to divorced spouses) or inadequate (in cases where only one spouse is
registered with the BRA as a shareholder). The parties should be aware
that the duration of a complex court dispute, along with possible court
interim measures prohibiting the disposal of shares in the company, will
have a negative impact on business operations of the company, and that
over time the value of the subject of their dispute may be reduced or even
completely lost during the course of the dispute, rendering it pointless.
In some cases, however, based on the mediator’s assessment,’> the pro-
posed mediation approach may include facilitative mediation, so that an

70  The proposed guidelines for successful business divorce mediation, coming from the
developed US (NY) market in shareholders divorce mediation in closely held compa-
nies, include the choice of mediation style. See Lutringer, R., 2009, pp. 65-66.

71  On mediation styles, see Arsi¢, J., 2006, pp. 79-82.

72 Kaiser, P, Eisenkopf G., 2023, p. 9.

73 Grids to support mediators orientation on the path of mediation are set up by Riskin,
L., 2003, Decision making in Mediation: The New Old Grid and the New Grid Sys-
tem, Notre Dame Law Review, Vol. 79, No. 1, pp. 3-51.
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adequate solution for disputed issues may be found in a facilitated joint
conversation of the spouses. In each particular case, the concrete media-
tion approach should be selected by a qualified mediator, based on careful
assessment of all the circumstances of the case in question.

Mediation can provide (ex-)spouses an opportunity to resolve their
dispute related to shares in closely held companies in a time-efficient
manner, with a high degree of certainty of voluntary fulfilment of the
mediation agreement, while preserving the confidentiality of the compa-
ny’s business-sensitive information, as well as the mutual relations of the
partners involved. It is therefore advisable to include mediation clauses to
the shareholders agreements of spouses in closely held companies. On the
other hand, when one spouse is not a shareholder, and the legal treatment
of shares held by the other spouse is determined during the divorce, a
mediation clause may not be pre-agreed in a corporate law contract, but it
is possible to agree on an ad hoc mediation, unless this issue has already
been provided for in the marriage contract.
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MEDIJACIJA U SPOROVIMA CLANOVA
DRUSTAVA U RAZVODU U VEZI SA PORODICNIM
KOMPANIJAMA U SRBIJI

Ljubica Tomi¢
APSTRAKT

Autor analizira sporove u vezi sa udelima u porodi¢nim kompanijama
u situaciji kada se supruznici razvode. U Srbiji ne postoji posebna pravna
regulativa za navedene slucajeve, dok je sudska praksa prema analizi auto-
ra neadekvatna. Predmetni sporovi nose rizike za egzistenciju porodi¢ne
tirme, pa i celokupne porodice, ukoliko se ne rese efikasno. Nacelno su
ovi sporovi medijabilni, s tim §to se u svakom konkretnom slu¢aju mora
ispitati ispunjenost posebnih kriterijuma za medijabilnost, primera radi
neravnoteza moc¢i i polova u svakom konkretnom slucaju. Medijacija nudi
prednosti efikasnosti i poverljivosti postupka, moguénosti resavanja vise
sporova istovremeno, visokog procenta dobrovoljnog izvr$enja i moguceg
poboljsanja odnosa medu strankama. Preporucuje se inkorporisanje me-
dijacijskih klauzula u ugovore ¢lanova drustva porodi¢nih kompanija i u
bra¢ne ugovore.

Klju¢ne reci: porodi¢ne kompanije, razvod, spor ¢lanova drustva, imo-

vinski spor, medijacija.
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