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David Kretzmer*

ISRAEL SUPREME COURT INVALIDATES
BASIC LAW

1. INTRODUCTION

A few days after Benjamin Netanyahu’s new right-wing government
came to power in late 2022, the new minister of justice revealed a plan for
what he termed “legal reform”! In essence the plan involved weakening
all existing constraints on the use of executive power, by concentrating
virtually unbridled power in the hands of the populist right-wing govern-
ment. The main institution targeted by the plan was the Supreme Court
of Israel, which despite many of its limitations,? is the most liberal of the
branches of government that over the years has made a major contribu-
tion to protection of individual rights and constraints on governmental
abuse of power.? It is also the only institution that can place effective re-
strictions on misuse and abuse of governmental power. The existing sys-
tem for selection of judges is based on a fine balance between politicians
and professionals. The government plan was to change this system so that
the executive would have effective control over the selection of judges, to
weaken the status of government legal advisers, to limit the power of the
Court to exercise judicial review over legislation, to provide for passage
of legislation that would not be subject to judicial review, and to seriously
undermine the grounds for judicial review of governmental action.*

* Emeritus Professor, Hebrew University of Jerusalem Faculty of Law; e-mail: david.
kretzmer@mail huji.ac.il ORCID ID: https://orcid.org/0000-0003-0115-4207

1 Sharon, J., 2023, Levin unveils bills to remove nearly all High Court’s tools for gov-
ernment oversight, Times of Israel, 11 January, (https://www.timesofisrael.com/levin-
unveils-bills-to-weaken-top-court-enable-laws-to-be-immune-to-judicial-review/, 1.
4.2024).

2 See, e.g., Kretzmer, D., Ronen, Y., 2021, The Occupation of Justice and the Supreme
Court of Israel, Oxford, Oxford University Press.

3 Navot, S., 2016, Constitutional Law in Israel, nd ed., Alphen aan den Rijn, Wolters
Kluwer.

4 Israel Democracy Institute, The Judicial Overhaul, (https://en.idi.org.il/tags-en/47383,
1. 4. 2024).
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The government’s plan was perceived by many as no less than a re-
gime change, a manifestation of the democratic backsliding that we have
witnessed in several other democratic countries.”> The plan was met with
massive public opposition, which was expressed in weekly demonstrations
of hundreds of thousands of people in cities and towns throughout the
country. These demonstrations continued for nine months and only end-
ed after the brutal Hamas attack on Israel on 7 October 2023 and the sub-
sequent war in Gaza, which continues at the time of writing.

By the time of the Hamas attack, the government had only managed
to implement one part of its legislative plan. This involved an amendment
to the Basic Law: The Judiciary,® that purported to abrogate the compe-
tence of the courts to consider the argument that a decision of the Cabinet
or one of its ministers was highly unreasonable — one of the main grounds
for judicial review of governmental action under Israel’s system of ad-
ministrative law. The Unreasonableness Amendment was passed with the
support solely of members of the Knesset who belong to parties that are
part of the governing coalition. In protest against the Amendment and the
manner in which it was pushed through the legislative procedure, all other
members of the Knesset refused to take part in the vote.

Soon after the enactment of the Amendment, several groups and in-
dividuals submitted petitions to the Supreme Court of Israel in which they
challenged its constitutionality. The Supreme Court usually sits in panels
of three or more judges. However, in an unprecedented move, the Court’s
president, Chief Justice Esther Hayut, decided that the petitions would be
heard by a bench comprising all 15 judges on the Court.

The main argument that the government submitted in reply to the
petitions was that the only basis for the judicial review of legislation is its
incompatibility with a Basic Law, and that Basic Laws and amendments
to Basic Laws are not subject to judicial review. In January 2024 the Su-
preme Court of Israel, by a majority of eight of the fifteen judges on the
Court, struck down the Amendment as unconstitutional.” However, this
result is misleading, since five of the minority judges agreed that in cer-
tain restricted circumstances Basic Laws may be subject to judicial review.

5 Carothers, T., Press, B., 2022, Understanding and Responding to Global Democratic
Backsliding, Carnegie Endowment for International Peace; Diamond, L., 2015, Facing
Up to the Democratic Recession, Journal of Democracy, Vol. 26, No. 1, pp. 141-156.

6  An unofficial English translation of the Basic Law can be found on the Knesset Site,
(https://m.knesset.gov.il/EN/activity/documents/BasicLawsPDF/BasicLawTheJudici-
ary.pdf, 1. 4. 2024).

7 HC]J, 5658/23, The Movement for Quality Government v. The Knesset, Nevo, 1 January
2024, [English translation], (https://versa.cardozo.yu.edu/opinions/movement-quali-
ty-government-israel-v-knesset, 1. 4. 2024).
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In this editorial I address the main issue that concerned the Court, namely
the very power of the Court to consider the constitutionality of a Basic
Law, which, according to the Court’s jurisprudence, is regarded as part
of Israel’s formal constitution. In order to fully understand this issue, we
have to go into the historical and constitutional background of Israel’s Ba-
sic Laws.

2. ISRAEL’s BAsic LAaws
2.1. CONSTITUENT ASSEMBLY

Israel's Declaration of Independence of 14 May 1948 promised that
Israel would have a formal constitution to be drawn up by an elected con-
stituent assembly.® The constituent assembly was duly elected but it trans-
formed itself into the Knesset, the new state’s legislative body. For various
political reasons, this body did not draw up the state’s constitution.’ In-
stead, in 1950 it passed a resolution that the constitution would be drawn
up in a piecemeal fashion, in a series of Basic Laws, which, after being pre-
pared by the Knesset Constitution and Law Committee and passed by the
Knesset, would eventually together comprise the country’s constitution.!?
No such Basic Laws were passed by this Knesset, but before the Knesset
was dissolved pending new elections, it enacted a law that all its powers
would be transferred to the new Knesset, and to any subsequent Knesset.

2.2. ENACTMENT OF BASIC LAWS

Beginning in 1958, the Knesset enacted a series of Basic Laws con-
cerning Israel's governmental institutions: the Knesset, the executive

8 Jewish People’s Council, 1948, The Declaration on the Establishment of the State of
Israel, Official Gazette, No. 1 of the Sth, Iyar, 5708, (https://www.gov.il/en/depart-
ments/general/declaration-of-establishment-state-of-israel, 1. 4. 2024).

9 For the different views on the need for a formal constitution see Gavison, R., 1985,
The Controversy over Israel’s Bill of Rights, Israel Yearbook on Human Rights, Vol.
45, pp. 113-134. The main opponent to adopting a formal constitution was Prime
Minister David Ben Gurion. On his objections to a formal constitution see Kedar, N.,
2015, Ben Gurion and the Constitution [in Hebrew], Ramat Gan, Bar-Ilan University
Press, pp. 36-38.

10  This Resolution, named the Harari Resolution after the Knesset member who pro-
posed it, states: “the First Knesset assigns to the Constitution, Law and Justice Com-
mittee the preparation of a proposed constitution for the state. The constitution will
be made up of chapters, each of which will constitute a separate basic law. The chap-
ters will be brought to the Knesset, as the Committee completes its work, and all the
chapters together will constitute the constitution of the state”
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branch, the judiciary, the state president, the army, and the state comp-
troller. No law or Knesset resolution demanded a special majority for the
passage of these laws. However, some of the new Basic Laws contained
specific clauses which declared that an absolute majority of Knesset mem-
bers (as opposed to a simple majority of those taking part in the vote)
would be required for the amendment of those clauses. The Basic Law:
The Government states that this Basic Law may not be amended without
support of an absolute majority.

2.3. THE STATUS OF THE BASIC LAWS

2.3.1. The Court’s Initial Approach

Cases concerning the Basic Laws reached the Supreme Court when
petitioners argued that laws that were incompatible with the entrenched
clauses had not been passed with the necessary absolute majority. The
Court held that the Knesset must respect the requirement for an absolute
majority and that a law may be declared invalid if it did not do so.!! At the
same time, the Court refused to accept the argument that the Basic Laws
have special constitutional status, and it held that the Basic Laws may be
changed by ordinary legislation.!? It rejected the argument raised by a
professor of constitutional law that each Knesset had inherited the con-
stituent power of the elected constituent assembly,!? and that in enacting
Basic Laws the Knesset was wielding this power, rather than its ordinary
legislative power.14

2.3.2. Basic Law: Human Dignity and Liberty:
Mizrachi Bank Case

In 1992 the Knesset passed two Basic Laws concerning protection
of some human rights, the more important of which is the Basic Law:

11 HC]J, 98/69, Bergman v. Minister of Finance, Nevo, 3 July 1969.

12 HCJ, 148/73, Kaniel v. Minister of Justice, Nevo, 9 April 1973; Cr.A 107/73 “Negev” v.
State of Israel, Nevo, 24 February 1974.

13 Klein, C,, 1971, The Constituent Authority in the State of Israel, Mishpatim, Vol. 2,
No. 1, pp. 51-56 [in Hebrew].

14 HC]J, 60/77, Ressler v. Chairperson of Central Knesset Elections Committee, Nevo, 14
April 1977. The Court stated that “with all due respect to Professor Klein there is no
authority that it is not possible to amend a Basic Law except in a law that the Knesset
termed a Basic Law, the matter is one solely of semantics, and in fact the case law says
otherwise.”
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Human Dignity and Liberty.!> This Basic Law contains a limitations
clause stating that rights protected under the Basic Law may not be vio-
lated except by a law that befits the values of the State of Israel, was enact-
ed for a proper purpose and does not affect the right beyond the extent
needed.!6 In the famous Mizrachi Bank case'’ the Supreme Court had to
consider the argument that an ordinary law that violated the protected
right to property was invalid since it did not meet the requirements of
the limitations clause. The majority reversed the Courts position on the
status of the Basic Laws, and now held that all Basic Laws were enacted on
the strength of the Knesset’s power as a constituent assembly. Hence Basic
Laws are part of Israel’s formal constitution. As such they have a higher
normative status than ordinary laws. Thus, even though the Court upheld
the validity of the specific law in question in the case before it, it ruled that
if a law violating a protected right does not meet the requirements of the
limitations clause, the courts may declare it to be invalid. This same prin-
ciple would apply to any provision in an ordinary law that is incompatible
with the provisions of a Basic Law.

The Court’s ruling was highly controversial, as many argued that the
Court had not been given the authority to overrule a law enacted by the
sovereign legislature, and that in all events the Basic Laws had not been
enacted in a manner fit for a state’s constitution - in fact the Basic Law:
Human Dignity and Liberty had not even been passed with an absolute
majority of Knesset members.!3

Despite the opposition to its ruling, the Court stuck to its Mizrachi
Bank decision, and on a number of occasions it overruled Knesset legis-
lation that it held to be incompatible with a Basic Law.!® As time passed,
this jurisprudence of the Court became widely accepted as part of Israel’s
constitutional order.

15  An unofficial English translation can be found on the Knesset website, (https://m.knes-
set.gov.il/EN/activity/documents/BasicLawsPDF/BasicLawLiberty.pdf, 1. 4. 2024).

16  Art. 8 of the Basic Law provides: “No right recognised in this Basic Law shall be
violated except by a law that befits the values of the State of Israel, is enacted for a
proper purpose and does not exceed the extent required” (Original version of the
binding Hebrew text, translated by author. This version has since been amended, but
the amendment is not relevant for the present discussion.)

17 C.A., 6821/93, United Mizrahi Bank Ltd v. Migdal Cooperative Village, Nevo, 9 No-
vember 1995, English translation, (https://versa.cardozo.yu.edu/opinions/unit-
ed-mizrahi-bank-v-migdal-cooperative-village, 1. 4. 2024).

18  See, e.g, Sapir, G., 2010, Constitutional Revolution in Israel: Past, Present and Future
[in Hebrew], Tel Aviv, Bar-Ilan University and University of Haifa Press.

19 For a summary of the laws declared invalid by the Supreme Court see Fuchs, A.,
2020, How Many Laws Were Struck Down by the Supreme Court in Israel? Israel De-
mocracy Institute, (https://en.idi.org.il/articles/31874, 1. 4. 2024).
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3. CAN CONSTITUENT POWER AND LEGISLATIVE
POWER CO-EXIST?

There is a fundamental difference between the natures of constitu-
ent and legislative power.?? A state’s constitution is supposed to reflect
the largely shared values of the society and the “rules of the game” that
can and should be applied and respected whichever political party holds
power at a given moment in time. It is not supposed to reflect the politi-
cal program of a particular political party. Legislation, on the other hand,
may certainly be employed in order to enable a government that enjoys
support of the majority in parliament to implement its policies, even when
they are rejected by the opposition.

The concentration of both the constituent power and legislative pow-
er in the hands of one body can work only if under the prevailing political
culture the political actors respect the essential difference between the use
of the constituent power and the use of the legislative power, or if spe-
cial rules apply to the use of the constituent power, making it difficult,
if not impossible, for a transitory parliamentary majority to exploit the
Knesset’s constituent power in order to further its particularistic political
program.?!

While the Knesset never laid down special rules for the use of constit-
uent power, and a Basic Law laying down such rules was never enacted,
prior to the Mizrahi Bank case the political culture in the country rested
on respect for the special nature of the Knesset’s constituent power. Basic
Laws were enacted after serious deliberation and with wide parliamenta-
ry support. Even when the controversial Basic Law: Human Dignity and
Liberty was debated in the Knesset and in its Constitution and Law Com-
mittee, major concessions were made in order to cater to the concerns of
the minority parties.?? Furthermore, this Basic Law was not promoted by

20  See Elster, J., 1995, Forces and Mechanisms in the Constitution Making Process, Duke
Law Journal, Vol. 45, No. 2, pp. 364-396; Sapir, G., 2010, p. 39; Partlett, W., Nwokora,
Z., 2019, The Foundations of Democratic Dualism: Why Constitutional Politics and
Ordinary Politics Are Different, Constellations, Vol. 26, No. 2, pp. 177-193; Porat, L,
2021, Constitutional Politics and Regular Politics - The Nation Law, The Constituent
Power Doctrine and Constitutional Dualism [in Hebrew], Democratic Culture, Vol.
20, pp. 217-266.

21  On the special rules adopted in other regimes for constitutional amendments by the
parliament see Porat, I, 2021.

22 Rubinstein, A., 2012, The Story of the Basic Laws, Law and Business, Vol. 14, pp. 79-
109; Lin, U., Levia, S., 2012, How the Constitution Committee of the 12t Knesset
Succeeded Where Others Failed: Points of Emphasis and Reflections on the Future,
Law and Business, Vol. 14, No. 1, pp. 261-290; Karp, J., 1993, Basic Law: Human

10 |
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the government in power, but by a coalition of Knesset members from
both sides of the parliamentary divide. When the Basic Law was amended,
soon after it had been enacted, it gained the support of a wide majority.??

When the Court ruled in the Mizrahi Bank case that the Basic Laws
have an elevated normative status, it apparently assumed that there would
not be a radical change in the country’s political culture. It did not take
into account the possibility that its ruling could be exploited by a popu-
list political alignment in order to undermine the values and democratic
structures of the state.?*

4. POPULISM SHOWS ITS HEAD
4.1. ANTAGONISM TO THE SUPREME COURT

Israel is not the only country where populist forces have emerged
since the beginning of the century.?> In this short piece I cannot possibly
go into the reasons for their rise in Israel.?® Suffice it to say that as pop-
ulist forces gained power there has been a serious erosion in respect for
the democratic political culture. The “rules of the game” that were long
accepted by all political players have been cast aside, and the idea has
been advanced that democracy means rule of the majority - that it can
do as it wishes. One of the manifestations of this erosion in the political
culture has been the concerted attempt to undermine the institutions of
the state that have placed restraints on the misuse and abuse of power by
the governing coalition. The first and foremost among the institutions

Dignity and Liberty: A Biography of Power Struggles, Law and Government, Vol.
1, pp. 323-384.

23 Lin, U, Levia, S., 2012, p. 271.

24  There was a hint in the judgment of the Court’s President, Justice Aharon Barak, that
the power of the Knesset to pass a Basic Law is not unlimited. Mizrahi Bank, para.
58 in the judgment of President Barak. President Barak mentioned the possibility
of abuse of the constituent power by designating as a “basic law” legislation with
“no constitutional content” He refrained from ruling what the position would be in
such a case, although he hinted that the Court could intervene. What President Barak
did not consider was a total rejection of the prevailing political culture requiring
wide consensus for a Basic Law, and passage of a Basic Law with “constitutional con-
tent” that reflected the political ideology of the ruling party or was passed in order to
further the political needs of the incumbent government. For use of the constituent
power for such purposes see Porat, 1., 2021.

25  Carothers, T., Press, B., 2022.

26  For a brief analysis of the phenomenon see Rahat, G., 2023, Populism as an Exis-
tential Threat, Israel Democracy Institute, (https://en.idi.org.il/articles/50482, 1. 4.
2024).

| 11
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that have been under attack is the Supreme Court of Israel, which is
perceived by populist and right-wing forces as a “leftist” institution that
prevents the elected government from ruling.?” This perverted percep-
tion of reality rests largely on animosity toward the fundamental prin-
ciples of the rule of law: that all government institutions are bound to
respect the law, and that there must be an effective independent mecha-
nism to ensure that they do so.

Alongside the Supreme Court, government legal advisers have also
been under attack. One of the proposals of the government’s so-called “le-
gal reform” was to turn legal advisers into political rather than profession-
al appointments, and to stipulate that the government is not bound by the
legal advice of its lawyers.

4.2. POPULISM AND JUDICIAL REVIEW OF BASIC LAWS

A number of cases related to Basic Laws that were passed in order to
cater to the needs of a populist government or to entrench the ideology of
the right wing have reached the Supreme Court. These cases presented the
Court with a dilemma. The Court itself has ruled that the only criterion
for knowing whether a law enacted by the Knesset is a Basic Law is its
title, a highly formalistic criterion that is not tied to substance or to the
procedure of enacting the law. Furthermore, the Court ruled in the Mizra-
chi Bank case that the basis for judicial review of parliamentary legislation
is its incompatibility with a Basic Law. Could the Court exercise judicial
review over a Basic Law, and if so, on what grounds?

A number of theories have been advanced in the academic literature.
One refers to abuse of the constituent power; another to the Knesset ex-
ceeding its constituent authority; a third to the idea of an unconstitutional
constitutional amendment that had been accepted in some other jurisdic-
tions.?® While the Court referred to these theories in a number of cases,
it fell short of actually declaring that a law that was entitled Basic Law
was invalid. On one occasion, when a Basic Law had been enacted as a
temporary measure, the Court held that the Knesset had abused its con-
stituent power by amending a Basic Law in order to lengthen the time for

27  Scheindlin, D., 2021, The Assault on Israels Judiciary, The Century Foundation,
(https://tcf.org/content/report/assault-israels-judiciary/, 1. 4. 2024).

28 Roznai, Y., 2017, Unconstitutional Constitutional Amendments — The Limits of Amend-
ment Powers, Oxford, Oxford University Press; Roznai, Y., Hostovsky-Brandes, T.,
2020, Democratic Erosion, Populist Constitutionalism, and the Unconstitutional
Constitutional Amendments Doctrine, Law and Ethics of Human Rights, Vol. 14, No.
1, pp. 19-48.

12|
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submission of the budget so as to avoid having to go to elections, and to
increase the spending limit of a caretaker government. By the time the
Court decided this case, the funds involved had been spent, the Knesset
had been dissolved, and a new Knesset had been convened. Hence the
Court refrained from declaring the Basic Law amendment invalid. In-
stead, it issued a warning that if the Knesset were to repeat this “exercise”
the amendment would be declared invalid.?®

The biggest test for the legitimacy of judicial review of a Basic Law
arose after a right-wing government used its parliamentary majority to
enact the Basic Law: Israel — the Nation-State of the Jewish People. In the
final reading of this Basic Law only members of the governing coalition
parties voted in its favor and all opposition parties voted against.°

This highly problematical and controversial law was perceived by
many (this author included) as a law that is incompatible with the fun-
damental democratic principle that a state is the state of all its citizens,
as well as the commitment in Israel’s Declaration of Independence that
the state would guarantee complete equality to all its citizens, regard-
less of race, religion, or sex. The Nation-State Law does not reflect the
shared values of the society, and by denying recognition of the equal
status in the state of its large Palestinian minority, it was a slap in the
face of that minority and a vehicle for increasing their alienation from
the state in which they live.3!

When the Nation-State Law was challenged before the Supreme
Court, the judges opined that were the Knesset to enact a Basic Law that
violated the core meaning of Israel as a Jewish and democratic state, it
would exceed its constituent power.3? At the same time, ten of the eleven
judges on the Court refused to overrule the Nation-State Law, since they
held that the potential clash between this Basic Law and the fundamental
principle of equality could be overcome by interpretation. The only dis-
senting voice was that of Justice George Karra, the lone Palestinian Arab
judge on the Court. In a forceful judgment Justice Karra argued that by
denying that the state is the state of all its citizens, the Basic Law was in-
compatible with the democratic nature of the state and should therefore
be declared unconstitutional.?3

29 HC]J, 4908/10, Bar-On v. Israel Knesset, Nevo, 7 April 2011.

30  On the background to this Basic Law see Porat, 1., 2021.

31 Fuchs, A, Navot, S., 2023, Nation-State Law Explainer, Israel Democracy Institute,
(https://en.idi.org.il/articles/24241, 1. 4. 2024).

32 HC], 5555/18, Hasson v. Israel Knesset, Nevo, 8 July 2021.

33  For a highly perceptive discussion of this case see Porat, 1., 2021.
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5. AMENDMENT TO THE BAsiCc LAw: THE JUDICIARY
5.1. THE UNREASONABLENESS DOCTRINE

The above cases and dicta of the Court reflect the Court’s jurispru-
dence when it faced petitions challenging the amendment to the Basic
Law: The Judiciary. As mentioned above, this amendment was part of the
present government’s plan to free itself from judicial constraints on its use
of power.

Under Israeli administrative law, developed by the Court since Israel
became independent in 1948, decisions of governmental authorities may
be challenged on a number of grounds, including lack of legal authori-
ty and abuse of administrative discretion. One of the important grounds
for challenging abuse of administrative discretion is that the challenged
governmental decision is highly unreasonable. This can mean one of two
things: the decision is so manifestly absurd that the relevant administra-
tive body did not have the authority to make it, or that while in making
its decision the administrative body had weighed only relevant consider-
ations the weight allocated to one or more of these considerations was
highly unreasonable. Although I have serious reservations about some of
the Courts decisions that employed the second meaning of unreasona-
bleness, there is little doubt that the doctrine itself has become an essen-
tial and potent weapon of the Court in fighting corruption, stopping the
political appointment of corrupt or unqualified persons, and preventing
dismissal of public officials who proved inconvenient for the reigning gov-
ernment.

The “Unreasonable Amendment” states that no court may consider
the claim that a decision of the Cabinet, or of any of its ministers, was
unreasonable. Introduced as an amendment to the section in the Basic
Law: The Judiciary, which defines the jurisdiction of the Supreme Court
to review governmental action, the Amendment was aimed at removing
the jurisdiction of the courts, and especially that of the Supreme Court, to
prevent corruption and inappropriate appointments (such as the appoint-
ment of persons with a criminal record as Cabinet ministers or directors
general of government ministries). Use of the unreasonableness doctrine
in the second type of case became controversial when the Court applied it
in ruling that the Prime Minister had acted unreasonably in not dismiss-
ing a minister who was charged with crimes of corruption.** The imme-
diate background to the Unreasonableness Amendment was a judgment

34 HCJ, 3094/93, The Movement for Quality Government v. Government of Israel, Nevo,
8 September 1993.
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of the Court ruling that this same minister could not be a member of the
Cabinet as he had recently been convicted of tax offences.?

Cabinet ministers have wide discretionary powers under innumerable
laws, and they may also assume the powers of administrative authorities
under laws for whose implementation they are responsible. The implica-
tions of the amendment were therefore likely to be immense, not only due
to abrogation of the judicial authority to overrule unreasonable decisions,
but because it weakened the authority of government legal advisers to pre-
vent acts that would not stand up to review in court.

5.2. PETITIONS CHALLENGING THE AMENDMENT

Soon after the amendment was passed in the Knesset, several peti-
tions challenging the validity of the amendment were submitted to the Su-
preme Court. In responding to the petitions, the government’s main legal
argument was that the Court lacks the competence to consider the validity
of a Basic Law, or an amendment to such a Law, since Basic Laws and
their amendments are passed under the Knesset’s powers as a constituent
assembly. The only basis for judicial review of Knesset legislation is its in-
compatibility with a Basic Law. There is no basis in law for judicial review
of a Basic Law, which is part of Israel’s formal constitution.

5.3. COURT’S JUDGMENT

In mid-September, just three weeks before the murderous Hamas
attack of 7 October 2023, and the subsequent war in Gaza, the Court
devoted a whole day to hearing arguments in the case. The time-frame
for delivering the Courts judgment was constrained, since the Court’s
president and one other judge were due to retire in October, and un-
der Israeli law retired judges have only three months in which to deliver
their judgments in cases heard before their retirement. The Court de-
livered its opinion on January 1, 2024, at a time when war was raging
and the minds of most Israelis were on issues of security, anxiety for the
hostages held by the Hamas, solidarity with people who had lost their
family members and homes, and concern for the fate of their loved ones
who were fighting in Gaza.

The judgment of the Court runs to 743 pages - the longest judgment
in the Court’s history.3¢ All fifteen judges wrote separate opinions laying

35 HCJ, 8948/22, Sheinfeld v. The Knesset, Nevo, 18 January 2023.

36 HCJ, 5658/23, The Movement for Quality Government v. The Knesset, Nevo, 1 January
2024.
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out their views on the two major issues before the Court: its competence
to review the validity of Basic Laws, and, if the Court has such compe-
tence, whether grounds existed for intervening in the validity of the un-
reasonableness amendment?

By a majority of eight of the fifteen judges, the Court held that the
amendment to the Basic Law was invalid. More important, however, is
the fact that only two of the judges on the Court held that the Basic Laws
are never subject to judicial review. Hence the real division between the
eight majority judges, and five of the seven minority judges, was related to
the grounds on which a Basic Law may be challenged, and whether those
grounds justified declaring the Unreasonableness Amendment invalid.

On one point thirteen of the fifteen judges were in agreement: as the
Court had held in the Nation-Law case, the Knesset does not possess the
power to pass a Basic Law that is incompatible with the most essential
constitutional foundations of Israel - its definition as a Jewish and dem-
ocratic state. The disagreement between the majority judges and four of
the minority judges was whether the Unreasonableness Amendment was
incompatible with these foundations.

President Hayut held that the unreasonableness amendment violated
two fundamental principles of Israel's democratic regime: the separation
of powers between the executive and the judiciary, and the rule of law. She
held that since under the Israeli system judicial review is the only effective
mechanism for control over the executive, in the absence of a rigid proce-
dure for changing the Basic Laws, the Court has the competence to rule
that the Knesset had exceeded its constituent authority.

Justice Yitzhak Amit also emphasized the weakness of the checks and
balances in the Israeli regime and stated that in this situation the exist-
ing checks and balances needed to be strengthened, not weakened. He re-
ferred to the control of the executive over the Knesset in practice, and the
fact that there are no real mechanisms for dispersion of power. The prime
minster controls the government and if the governing coalition possesses
the power to pass Basic Laws it can simply change the “rules of the game”
for its own benefit. Justice Amit conceded that the amendment would not
on its own spell the end of democracy, but pointed out, quite correctly,
that democracies are generally not destroyed by one huge blow, but by a
series of steps, each of which contributes to their destruction. He wrote
that he was “sorry to hold that the Amendment to the Basic Law is a step
in the wrong direction of weakening democracy.”¥” The Amendment was
incompatible with the democratic structure of the state, since it placed

37  Para. 8 in judgment of Justice Amit (translation by the author).
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the government above the law. It would also give a caretaker government,
which holds power pending new elections and is not subject to a vote of
non-confidence, the power to undermine the integrity of the elections.

Three of the other majority judges also ruled that by enacting a Basic
Law that was incompatible with the core meaning of a democratic state
the Knesset exceeded its constituent authority. For a variety of reasons,
they held that this was the case with the Unreasonableness Amendment.

In my mind, two of the majority judges hit the nail on the head by
emphasizing the need for wide consensus when passing what purports to
be an amendment to the state’s piecemeal constitution. Justice Ruth Ronen
pointed out that there was a conflict of interest when the Knesset acts as a
constituent body, and that this conflict is heightened when a Basic Law is
passed solely by the governing coalition, with no support whatsoever from
the opposition (as was the case with the Unreasonableness Amendment).
Justice Ofer Grosskopf went even further — he pointed out that a consti-
tution is meant to place restrictions on the power of the majority. Allow-
ing a transitory parliamentary majority simply to change the constitution
undermines the very idea behind it. Rules for changing the constitution
should have been part of the existing Basic Laws, but in the absence of
such rules the Court should hold that a Basic Law, or its amendments that
substantially depart from existing constitutional fundamentals, may only
be passed if they enjoy wide support, and are not simply a change effected
by the ruling majority.

Four of the minority judges stated expressly that they agreed that in
extreme cases when a Basic Law is incompatible with Israel’s definition
as a Jewish and democratic state, the Court has the competence to de-
clare the law invalid. Three of these judges thought, however, that in the
instant case the Amendment could be given a narrow interpretation that
would avoid having to regard it as incompatible with this definition. The
fourth judge held that while he personally did not think the amendment
was worthy, it did not shake the democratic nature of the state and was
not extreme enough for the Court to declare it invalid. A fifth minori-
ty judge thought that there may indeed be an extreme case in which the
Knesset exceeds its constituent authority, but that the Unreasonableness
Amendment should not be judged in abstract, before the courts had had
the opportunity to interpret it. The interpretation may show that the law
may stand, and that there were therefore no grounds as yet that would
justify declaring the amendment invalid.

Only two judges held that the Court does not have the competence
to review the legality of a Basic Law. Their opinions are highly formalis-
tic, relying on the previous rulings of the Court that the basis for judicial
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review of legislation is its incompatibility with a Basic Law. In my mind,
their opinions fly in the face of the political reality of a populist regime
that cynically exploits its current parliamentary majority to exempt itself
from external controls and to perpetuate its own power. Under their view,
if the parliamentary majority passed a Basic Law removing the right of
the opposition to propose non-confidence in the government, the Court
would have to uphold this Law, notwithstanding its incompatibility with
the fundamentals of parliamentary democracy. Fortunately, their view did
not gain much support.

Let me summarize where this leaves us: on the constitutional level the
Court has held that the constituent power of the Knesset is not absolute. If
the Knesset exceeds that power the Court has the competence to hold that
the Basic Law enacted is invalid. The grounds for deciding that the Knes-
set has exceeded its constituent power is first and foremost that the Basic
Law is incompatible with the essential core features of Israel as a Jewish
and democratic state. The Court has now not only recognized this idea, it
has implemented it by declaring a Basic Law invalid.

6. CONCLUDING OBSERVATIONS

At the time the Court held that Basic Laws have a superior norma-
tive status, under the prevailing political culture parliamentarians were
respectful of the notion that as chapters in Israel’s constitution, Basic Laws
must be passed with substantial parliamentary support by both coalition
and opposition parties. When this political culture was abandoned in fa-
vor of populist politics, the standing of Basic Laws required rethinking.

In the absence of clear rules on special procedures required for use
of its constituent power, the distinction between the Knesset’s constituent
and legislative powers is highly artificial.3® Furthermore, as Justice Ronen
so correctly pointed out, placing both these powers in the hands of the
same political body, without laying down such rules, creates a clear con-
flict of interest.

In my mind, rather than struggling with the core fundamentals of Is-
rael as a Jewish and democratic state, the Court should have stood on two
principles:

a. No government may use its parliamentary majority to exempt
itself from external control or review. It cannot do this through
ordinary legislation, nor by attaching the title “Basic Law” to leg-

38 Porat, I., 2021.
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islation. If it wants to change the balance between the branches
of government, it must do so behind a veil of ignorance. In other
words, such a change will only come into force after a new Knesset
is elected and a new government is formed.

b. As the Basic Laws are part of Israel’s constitution, they may not be
passed on the strength of the narrow parliamentary support of a
governing coalition, but must enjoy substantial support of the op-
position. Hence a Basic Law that is passed on the basis of coalition
discipline, or solely with the support of members of the governing
coalition, is ipso facto invalid. In other words, use of the constitu-
ent power itself is dependent on wide parliamentary support.

Lest it be argued that my proposal leaves open the possibility that a
large parliamentary majority could undermine the rights of a minority
group by passing a Basic Law, I must stress that the demand for wide con-
sensus is a necessary, but not sufficient, condition for the validity of a Ba-
sic Law. The Knesset’s mandate, as a legislature and a constituent assembly,
is a democratic mandate. Even a Basic Law that enjoys wide parliamentary
support exceeds the Knesset’s mandate if it undermines the democratic
institutions of the state.

Placing emphasis first and foremost on the procedural demand of
wide consensus lessens the danger of the Court’s decisions on the valid-
ity of Basic Laws being perceived as a reflection of the political opinions
of the judges. Had the Court employed this test in reviewing the consti-
tutionality of the Unreasonable Amendment, it could have declared the
Amendment invalid without having to show in which way it undermined
the democratic structure of the state, especially since the Amendment also
violated the first principle mentioned above. If it had applied the principle
in the case relating to the Basic Law: Israel — the Nation-State of the Jew-
ish People, the Court could and should have held this law invalid, since it
was enacted with the support solely of members of the governing coali-
tion. The Court thereby would have avoided the fundamental ideological
and political nature of its analysis, as well as the unfortunate split between
all the Jewish judges and the lone Arab judge on the Court.
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